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In March 2020, the Scottish Parliament voted unanimously to pass the
Defamation and Malicious Publications (Scotland) Bill. The Bill became
law in Scotland on 21 April 2021.
Since 2014, Scottish PEN has been campaigning to reform defamation
law in Scotland. Our campaign focused on the need for the law to
accurately reflect the modern media landscape, offer effective protection
for freedom of expression and provide safeguards for individuals from
those seeking to silence reasonable criticism and comment.
The passing of the Bill marks an essential reform to Scotland’s approach
to defamation law. In partnership with the University of Strathclyde
School of Humanities, we sought to determine the impact that the law as
it has stood for decades has had on writers in Scotland.
In this report we hear from over 100 writers, editors, publishers and
activists, who detail their experiences of the law, their fears around
censorship in public discourse, and their feelings about free expression
in Scotland today. We hope that this report illustrates just how necessary
these recent reforms are, and can be a useful resource as we continue
to better understand the experiences of writers in Scotland.

3

EXECUTIVE SUMMARY
What is defamation?
Defamation is a civil wrong when someone has communicated a falsehood
that adversely affects the reputation of the person targeted in a statement.
Writers, journalists, publishers and social media users can all be impacted by
defamation law.
The law on defamation as it stood for over 20 years in Scotland did not keep
pace with changes in how we communicate, source information and publish
materials online. As a result, the law offered few protections for people who
use online platforms, failed to set a minimum threshold for harm, and did not
prohibit public bodies from bringing legal action.
The threats of unreformed defamation law were not felt solely in court. As we
heard during Scottish Parliament Justice Committee evidence sessions prior
to the passing of the new law, many writers, journalists and activists were
choosing to delete or edit content in response to threats of legal action sent
with very little public scrutiny. Reform was necessary to ensure that Scots
Law accurately reflects how we communicate today and ensures freedom of
expression is protected.

What did our study find?
The findings of this study demonstrate that much work needs to be done
to support better understanding of defamation law, and to understand the
impact threats of legal action have on writers in Scotland. Several important
themes emerged from the study which illustrated shared concerns regarding
defamation. These themes related to:
•
•
•
•

Lack of understanding of the law
The personal and financial impact of legal threats
Concerns around freedom of expression
Perceptions of censorship in public discourse

Our study found that while the majority of participants published or shared
content daily or every couple of days (66.1%), a high percentage felt that their
understanding of defamation law was low (47.4%).

In a climate of low understanding of the law, writers are likely to self-censor in
an attempt to protect themselves from legal action. In order for free expression
to flourish, accessible information about what the law means must be widely
available.
The majority of participants also thought that perceived or actual threats of
defamation were likely to have a ‘chilling effect’ on free speech in Scotland,
with 31% saying this was extremely likely and another 50% saying it was
moderately or slightly likely. A ‘chilling effect’ describes when writers and
citizens are discouraged from the legitimate exercise of their right to free
expression by the threat of legal sanction. These findings suggest a climate
of fear and uncertainty, and highlight that self-censorship is a present risk for
writers and publishers in Scotland.
For most study participants who had received threats of defamation
action in the past (62%), only a small proportion of these requests had
felt ‘proportionate’ or reasonable in their requests, suggesting that many
complainants pursue vanity cases to silence legitimate comment. 40% found
the experience of dealing with such threats ‘extremely negative’ and a further
25% found the process of engaging with potential complainants negative
overall. This highlights the considerable financial and personal impact on
writers dealing with such communications, and leads us to believe that more
work must be done to challenge the culture of unaccountable censorship by
those with the means to instill fear in writers through use of legal threats.
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STUDY FINDINGS
WHO TOOK PART IN THIS STUDY?
Over 100 people (118) shared their views with us anonymously. Of this
group, the largest number of people identified as writers of fiction and nonfiction (39.8%). This was followed by social media users (35.6%), educators
and researchers (27.9%) and editors or publishers (20.3%). The group also
included poets, journalists, activists, bloggers, playwrights, students and
cartoonists. Six people (5%) noted that they were elected representatives.
53 participants (44.9%) identified as male, 50 as female (42.4%), 6 as ‘Other’
(5%), 3 as non-binary (2.5%). The average age of participants was 47, with the
youngest respondent aged 22 and the eldest aged 79.
The majority of participants (66.1%) stated that they publish or share
information either daily or every couple of days, suggesting a high level of
understanding of online platforms for communication.
We also asked participants to note their employment status. Participants
stated that they were employed (31.9% full time, 11.6% part time), freelance
(29.7%), retired (13%) or in education (7.9%). Five people stated that they
were unemployed (3.6%), two were family carers (1.4%), and one person was
on furlough from their employment (0.7%).
74.3% of participants had some form of university education (2 year degree
5.1%, four year degree 22.2%, professional degree 12%, Doctorate 17.9%,
Postgraduate degree 29.1%) while the remaining participants had either some
college education (10.3%) or ended formal education in high school (3.5%).

UNDERSTANDING OF DEFAMATION LAW
We were keen to assess how participants felt about their knowledge of the
law. It has been a concern of Scottish PEN that without reform, the law would
remain opaque and difficult to understand. When writers and publishers are
not clear on their rights under the law, a climate of self-censorship can flourish,
stifling free expression. We found that the majority of participants rated their
level of general legal knowledge as average (43.4%), somewhat low (16.9%)
or low (4.2%), which supports these concerns.
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Of the remaining participants, 8.5% felt that their understanding was very high.
However, when asked about their knowledge of Scottish defamation law
specifically, a high number (47.4%) felt their knowledge was either somewhat
low, low or very low, which is a significantly larger percentage compared to the
answer about general legal knowledge. This demonstrates the inaccessibility
of the law as it stood, and highlights that writers do not feel clear on what it
means for their work, or their right to free expression.
Just 32% of participants felt their knowledge of Scottish defamation law was
average (in contrast to 43.4% for general legal knowledge), and the remaining
participants selected somewhat high (10%), high (1.7%) or very high (2.5%).
That only 14.2% of participants felt confident in their knowledge of a law
which closely relates to the work of writers and publishers again demonstrates
the wide gap between the law and the reality of what it means to people in
Scotland.
When asked if they had access to legal advice, a high percentage (44%) of
participants stated that they did not. While 41.5% of participants did have
access, a further 13.5% were not sure. Of those who did have access to legal
advice, 32% noted ‘personal access’ while 8.4% noted trade union access.
6.7% noted free community access and 3.4% noted provision through their
employer.
Worryingly, 30.5% stated that they would not know where to find legal advice,
again suggesting that participants are not able to accurately assess the
legitmacy of legal threats, or to gain insight to their rights under the law.
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WHICH SUBJECTS ARE BEING AVOIDED?
We asked participants how likely they thought it was that certain topics may
be avoided in news coverage, opinion and creative writing in Scotland due to
perceived threats of defamation action.
The majority of participants thought that perceived or actual threats of
defamation are likely to have a chilling effect on free speech in Scotland,
with 31% saying this was extremely likely and another 50% saying it was
moderately or slightly likely. These findings are particularly concerning, and
highlight a perception that those with the resources to pursue legal action are
hampering legitmate public discourse in Scotland. That 81% of participants
felt it likely that a chilling effect on free speech would result from defamation
threats demonstrates that writers and publishers are keenly aware of this
issue.
Only 12.7% of participants selected the three options of ‘extremely unlikely
(7.4%), ‘moderately unlikely’ (3.2%) and ‘slightly unlikely’ (2.1%) in response to
this question about the impact of legal threats on free speech, while 6.4% said
they felt it was neither likely or unlikely that topics may be avoided.
The topics most commonly avoided in Scottish public discourse, according
to participants, are discussions of gender and trans rights (25.4%). Some
people felt that issues of transphobia and campaigns for trans rights are
being avoided in favour of an anti-trans bias, while others felt that discussions
around women’s rights and the Gender Recognition Act were being avoided.
The second most common response was that discussions around race were
being avoided (9.3%).
This was closely followed by issues around holding those with power to
account (8.5%). This included reporting on government corruption, criticism
of political figures, the role of corporate lobbying and reporting on large
companies and commercial interests. Six participants (5%) felt that sexuality
wasn’t being discussed, and three participants (2.5%) felt that issues of class,
poverty and economic difference were being avoided.
That 49.2% of participants felt able to describe specific issues in public
discourse that were being avoided suggests a significant concern around
the stifling of public debate in Scotland. Many participants who answered

this question listed more than one issue which they felt was being avoided
(27.1%), again suggesting that this is an area of concern for writers and
publishers.

EXPERIENCE OF LEGAL THREATS AND ACTION
When asked if they had experience of receiving legal threats related to their
writing, participants shared a total of 52 such instances which, given our
sample size of 118 people, is very high (44.1%). These threats could include
letters, emails or other official correspondence sent by legal firms on behalf of
companies or individuals who dispute content produced by the writer, editor or
publisher.
Participants told us that the legal communication they received most often
requested that the content in question:
•
•
•

Be changed (25%)
Be partially deleted (19%).
Be deleted entirely (12%)

12% were asked to pay financial compensation to the complainant.
Of the group, 12.7% stated they had received 1-5 legal letters and
communications over the last 10 years. 2.5% had received 6-10 such letters,
and 2.5% had received more than 10.
To better understand who was more likely to receive these communications,
looked into their professional roles. Of those who had received between
1-5 requests, roles ranged from publishers to social media users and fiction
writers. Those who had received 6-10 requests were activists (and one editor).
All of those who had received more than 10 requests were journalists.
Factual reporting to the public through journalists appears to be the target
of defamation threats, which stresses the risk to media freedom and free
expression. As organisations including NUJ Scotland and the Scottish
Newspaper Society stated during sessions of the Justice Committee in August
2020, these legal threats have an inhibitive effect on the reporting process,
with the cost of legal representation and delays caused by back-and-forth
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correspondence between news outlets and complainants stretching resources
and creating barriers to the work of journalists. Before reform, threats of
defamation action could be held over journalists for a period of up to three
years, again stifling their ability to effectively continue with their work and
causing stress. Later in the study, we explored the impact of these threats on
writers further.
In six of the reported 52 cases (11.5%), participants were asked to pay
damages to a third party and in five (9.6%), to commit to either not publishing
the disputed work or to never publish on the issue or individual in question
again in the future. One participant reported receiving a warning not to ask
‘difficult questions’. These extreme calls to avoid publishing content about
certain third parties altogether are alarming, and suggest that legal threats
are being used as a tool to offer protection for those with the means to
pursue legal action - an option which is not open to the average citizen. It
also supports evidence of a ‘chilling effect’ on free expression, where wealthy
companies and individuals have a heightened ability to silence criticism.
For most participants who had received legal communications in the past
(62%), only 0-20% felt these communications were ‘proportionate’ or
reasonable in their requests. This highlights the issue of companies and
individuals pursuing ‘vanity cases’, which centre around not wishing to be
subject to public scrutiny at all, rather than basing a case around a genuinely
defamatory statement.
For writers and journalists, assessing and responding to these illegitmate
vanity cases can be intense and time-consuming, limiting their ability to focus
on their work and communicate with the public. The effect often desired by
complainants in such cases is not to pursue court action, but simply to instill
fear in the writer and hope that they decide to drop the content altogether
to avoid the ongoing legal correspondence and drain on resources. This in
turn suppresses the free transmission of information, and creates a culture of
unaccountability and silence.
That 40% of participants found the experience of dealing with legal threats
‘extremely negative’ and a further 25% found the process of engaging with
potential pursuers negative overall, again stresses the personal impact on
writers and the likelihood of ‘giving in’ to unreasonable demands to avoid the
stress and negativity associated with the experience.

STUDY PARTICIPANTS SHARE THEIR
EXPERIENCE OF DEFAMATION THREATS
‘I WAS ONCE CONTACTED DIRECTLY BY A SCOTTISH
GOVERNMENT MINISTER TO REMOVE THEIR NAME
FROM DISCUSSION OF A BILL IN
JOURNALISTIC CONTENT’

‘IT WAS TERRIFYING, I HAD PANIC ATTACKS AND
IT NEGATIVELY IMPACTED MY MENTAL HEALTH’

‘I WAS FALSELY ACCUSED OF
DEFAMATION AND HAD TO
RESPOND WITH A LEGAL
LETTER, INCURRING FEES’
‘THEY USED DODGY METHODS TO GET
MY HOME ADDRESS’

‘...THIS PERSON WAS ACTIVELY HARASSING ME - AND
THEN ASKED ME TO SIGN A DOCUMENT SAYING I
WOULDN’T WRITE ABOUT THIS PERSON EVER AGAIN’
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BEHAVIOUR ON ONLINE PLATFORMS
Respondents felt that Twitter was the most likely place to find threats of
defamation action, publication of defamatory content or conversations about
defamation law. This was followed by Facebook as the second most likely
place to find legal threats and publication of defamatory content. Blogs were
cited as the second most likely place to find discussion of defamation law.
Instagram and WhatsApp were seen as the least likely platforms for threats,
discussion or publication of defamatory content to be found.
When asked for illustrative examples of this online behaviour, 20.3% were
able to cite an example. The majority of examples focused on discussions
of political figures and issues (58.3%). 14 participants (41.6%) named a
Scottish MP who has threatened defamation action. Another response noted
social media coverage of a local council by-election, while another noted a
defamation case brought by a former MSP. The recent trial of Alex Salmond
was also mentioned by one respondent. A blog focused on Scottish politics
was noted by two respondents and one person noted a case related to tweets
from university staff members.
It is interesting that many participants associated defamation threats with
elected representatives. Accountability and reasonable criticism of politicians
is essential to democracy. For free expression to flourish in Scotland, changes
in the perception that politicians and other powerful figures are ‘off limits’ for
public debate and criticism must take place in addition to law reform.
Recent reform to the law supports this notion by inhibiting public bodies from
bringing defamation action, and acknowledging that these bodies have the
opportunity to make their case at the ballot box.
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CONCLUSION AND NEXT STEPS
The findings of this study make it clear that participants did not feel confident
in the state of free expression in Scotland. Many participants felt it is very likely
that issues of identity, political corruption, corporate power and class were
being avoided in public discourse, and cited examples of how legal threats
have negatively impacted their work, finances and mental health.
The majority of participants felt that public understanding of defamation law
is low, and noted their own lack of access to legal support, or understanding
of what the law means for them. Attitudes towards the impact of social
media platforms suggested that participants were aware of how publishing
in a personal capacity online can have legal ramifications. Those with direct
experience of legal communications found the experience to be negative and
requests to often be disproportionate, suggesting a proliferation of empty
‘vanity cases’, where complainants do not have a legitimate grievance but
hope to stifle public comment.
While this study focused on the experiences of a relatively small number of
participants (118), Scottish PEN is keen to use these findings as the starting
point for further awareness-raising work around defamation law. Over the
coming months, we hope to engage with a wider cross-section of the writing
community, to hear people’s experiences and to share useful resources about
what the new law means for them and their work.
In order for free expression to be fully realised in Scotland, writers and
publishers of all kinds must feel confident that they understand their rights, as
well as the rights of others.
As a main goal of our defamation reform campaign was to make the law more
accessible to the public, we will work hard to ensure that writers have access
to the information, resources and support they need to navigate the law and
express themselves freely.
We would like to thank all those who participated in the study for their
contributions.
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APPENDIX: FURTHER INFORMATION
Scottish Parliament website
Find out more about the Defamation and Malicious Publication (Scotland) Act
2021
Watch the final parliamentary debate and vote on the Defamation and
Malicious Publication) Scotland Bill
Scottish PEN website
Read our blog regarding the passing of the Defamation and Malicious
Publication (Scotland) Bill
View our campaign materials
Watch our contribution to the Justice Committee evidence sessions
Organisational responses
The Law Society of Scotland
Society of Editors
Open Rights Group Scotland
Scottish Law Commission
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